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 1.  TIME:  9:00   CASE#: MSC10-02872 
CASE NAME: GROTH VS. GILAD 
HEARING ON MOTION FOR ATTORNEYS FEES & COSTS 
FILED BY WILLIAM GROTH, et al. 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

 2.  TIME:  9:00   CASE#: MSC13-01295 
CASE NAME: MITTELMAN VS. JOHNSON 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED ANSWER 
FILED BY RICK JOHNSON 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Rick Johnson’s (“Defendant”) opposed Motion for Leave to File 
an Amended Answer (the “Motion”). The Motion is granted contingent on Defendant’s 
agreement to submit to a subsequent deposition by Plaintiffs limited to questioning pertaining to 
the newly added affirmative defenses. An explanation follows below.   

 

By the Motion for Leave, Defendant seeks to amend his Answer to add two affirmative 
defenses. In opposition, Plaintiffs, Mark and Maryann Mittleman (“Plaintiffs”), argue that they are 
prejudiced by substantively and economically by: (1) Defendant’s delay in seeking to Amend his 
Answer; and (2) the fact that, according to Plaintiffs, the amendment will require them to re-
depose Defendant. 

 

Prejudice exists where the amendment would impinge a party’s ability to effectively defend itself 
at trial. (Estate of Murphy (1978) 82 Cal.App.3d 304, 311 (with “the jury in the box” and “the trial 
ready to proceed,” proposed amendment opened up entirely new field of inquiry without any 
satisfactory explanation as to why this major change in point of attack had not been made long 
before trial; further, there was no opportunity for parties to conduct any discovery).) (See also 
Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487 (amendment proposed on 
the eve of trial and would not permit defendant sufficient time to discover or depose the 
witnesses who would support the new allegations or to marshal evidence to oppose the claim); 
P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 (amendment not 
sought until after trial readiness conference).) 

 

In all the cases cited above, prejudice to the opposing party was found due to the extreme 
proximity of trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the 
parties, the trial court, and the witnesses have blocked the time, and the only way to avoid 
prejudice to the opposing party is to continue the trial date to allow further discovery, refusal of 
leave to amend cannot be an abuse of discretion.” (Magpali, supra, 48 Cal.App.4th at p. 488.) 
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Here, although it is true that an issue conference and trial are presently scheduled for May 2, 
2017 and May 15, 2017, respectively, the Court does not find the sort of prejudice described in 
the cases above that warranted a departure from the general rule in favor of permitting 
amendment. No jury is “about to be impaneled,” like in Magpali. No jury is “in the box,” like in 
Estate of Murphy. The issue conference has not already been conducted, like in P&D 
Consultants.  

 

Trial in this matter is not for another three months. That is a far cry from the cases cited above, 
where prejudice was found because trial was immediately imminent. Whatever discovery 
Plaintiff needs in light of the amendment, there is ample time for it to be conducted in advance 
of trial. 

 

Plaintiff argues that the new affirmative defenses contained in the proposed amended answer 
would require an additional deposition of Defendant. The need for additional discovery is not 
sufficient for denying the Motion for Leave. Indeed, virtually any amendment to a pleading raises 
the possibility of needing additional discovery, and yet the general rule is that Court must permit 
amendment with great liberality. In fairness, the Court will grant the Motion for Leave on the 
condition that Defendant submit to a subsequent deposition by Plaintiff pursuant to Code of Civil 
Procedure section 2025.610, subdivision (b). Such deposition shall not last for longer than two 
hours and shall be limited to the questioning pertaining to the new affirmative defenses. 

 

The Motion is granted contingent on Defendant’s agreement to submit to Plaintiff’s deposition of 
Defendant, which shall last no longer than two hours, on or before March 15th, 2017. The 
amended Answer shall be filed and served on or before March 8, 2017. 

 

  

 3.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BARTLETT 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
The Court has just received a Notice of Removal. This hearing is continued to 3/15/17 so 

the Court and parties can evaluate the validity of the Notice. If the hearings go forward on 

the continued date the parties should be prepared to address the following tentative 

ruling:   
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      The special demurrer by defendant Marci Patera is overruled.  (Code Civ. Proc., § 430.10, 
subd. (f).) The Second Amended Complaint is not uncertain; Ms. Patera is only a nominal 
defendant, and plaintiff does not seek affirmative relief against her.  (SAC, ¶ 4.  See, Code Civ. 
Proc., § 382.) 
 
 

  

 4.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BARTLETT 
FILED BY CITIBANK, N.A., CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
The Court has just received a Notice of Removal. This hearing is continued to 3/15/17 so 

the Court and parties can evaluate the validity of the Notice. If the hearings go forward on 

the continued date the parties should be prepared to address the following tentative 

ruling:   

 The Court rules as follows on the general demurrer brought by defendant Citibank, N.A. 
and CitiMortgage, Inc. (“the CitiMortgage defendants”).  The demurrer is sustained without leave 
to amend, as to the entire Second Amended Complaint.  (Code Civ. Proc., § 430.10, subd. (e).)  
The CitiMortgage defendants’ request for judicial notice is granted. 
 
 This ruling disposes of all causes of action, as against all parties.  The CitiMortgage 
defendants shall prepare a proposed judgment of dismissal, separate from any formal order 
on the demurrer, and shall submit that proposed judgment to the Court.  The CitiMortgage 
defendants shall simultaneously serve the proposed judgment on plaintiff and defendant 
Marci Patera, who shall have 10 days to object to the form of the judgment. 
 
 The basis for this ruling is as follows. 
 
 A. The First Cause of Action (Wrongful Foreclosure). 
 
 The First Cause of Action is for wrongful foreclosure.  This cause of action lacks merit, 
for several reasons. 
 
  1. No Foreclosure Sale Took Place. 
 
 Plaintiff has failed to state a cause of action for the simple reason that no foreclosure 
sale took place.  (See, Rosenfeld v. JPMorgan Chase Bank, N.A. (N.D. Cal. 2010) 732 
F.Supp.2d 952, 961; Vega v. JP Morgan Chase Bank, N.A. (E.D.Cal. 2009) 654 F.Supp.2d 
1104, 1113.)  Plaintiff sold the subject residence to third parties by mutual agreement.  (SAC, 
¶ 66.)  The Court notes that plaintiff cites no contrary legal authority in his opposition argument 
on this point.  (Opposition, page 5, lines 15-20.) 
 
  2. No Intelligible Claim For Relief. 
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 In paragraph 80 of the SAC, plaintiff seeks “an award of damages in an amount 
according to proof at trial,” but does not describe the nature of any such damages in even 
general terms.  (See, Code Civ. Proc., § 425.10, subd. (a)(2) [“[i]f the recovery of money or 
damages is demanded, the amount demanded shall be stated”].)  Plaintiff hints at a theory 
that his damages represent lost equity, but this makes no sense in the context of a short sale, 
which by definition is the sale of a property for less than the amount of the liens against that 
property — that is, a property with no equity.  (SAC, ¶ 65.)  In paragraph 80, plaintiff 
also seeks “a cancellation of the NODs and Notices of Sale,” but any such relief is moot 
in light of the voluntary short sale.  (SAC, ¶ 66.)  Accordingly, a second, fully independent 
ground for sustaining the demurrer to this cause of action is plaintiff’s failure to intelligibly state 
a claim for relief. 
 
  3. Tender. 
 
 The CitiMortgage defendants argue that this cause of action is barred because plaintiff 
has failed to allege tender.  This argument lacks merit.  Plaintiff here seeks only monetary 
damages, not the setting aside of a trustee’s sale, and so the tender doctrine is inapplicable. 
 
  4. No Enforceable Agreement. 
 
 Plaintiff’s incorporation by reference of all introductory allegations makes it difficult to 
ascertain the gist of this wrongful foreclosure cause of action.  Insofar as this cause of action 
is based on alleged breaches of contract, it lacks merit for the reasons stated below in the 
Court’s rulings on the separate causes of action for breach of contract and breach of the 
implied covenant. 
 
  5. No Violation of Civil Code § 2924g. 
 
 Plaintiff fails to intelligibly allege a violation of Civil Code section 2924g, which allows 
for the postponement of a foreclosure sale by mutual agreement.  (SAC, ¶ 68.)  While notices 
of a trustee’s sale were recorded in 2013, no trustee’s sale was ever conducted, and plaintiff 
ultimately disposed of his residence through a voluntary short sale several years later, 
in January 2016.  (SAC, ¶ 66.) 
 
  6. No Actionable Violation of Civil Code § 2923.5 or § 2923.6. 
 
 Plaintiff fails to allege a material violation of Civil Code section 2923.5.  As alleged in the 
Second Amended Complaint, the parties engaged in lengthy discussions of loss mitigation 
options, which culminated in a voluntary short sale in January 2016.  (SAC, ¶ 66.)  Section 
2923.6 does not support a private right of action.  (See, Intengan v. BAC Home Loans Servicing 
LP (2013) 214 Cal.App.4th 1047, 1055-56.)  
 
  7. No Actionable HBOR Violation. 
 
   7a. HBOR’s Effective Date. 
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 The CitiMortgage defendants correctly argue that the Homeowner Bill of Rights 
(“HBOR”) took effect on January 1, 2013, and does not apply retroactively.  The only conduct of 
concern, therefore, is the CitiMortgage defendants’ conduct from January 2013 forward. 
 
   7b. HBOR Applies Only To First Lien Mortgages. 
 
 HBOR applies only to the nonjudicial foreclosure of “first lien” mortgages.  (Civ. Code 
§ 2920.5, subds. (b) and (d); Civ. Code § 2924.15, subd. (a).)  Yet plaintiff acknowledges that 
the CitiMortgage defendants never initiated nonjudicial foreclosure proceedings on the first deed 
of trust against plaintiff’s residence.  The nonjudicial foreclosure of the second and third deeds 
of trust is not governed by HBOR. 
 
 This constitutes the first, fully independent ground for sustaining defendants’ demurrer, 
insofar as the First Cause of Action is based on an alleged HBOR violation. 
   
   7c. Plaintiff Has No HBOR Remedy. 
 
 HBOR provides for two categories of remedies: (1) a pre-foreclosure injunction against 
foreclosure, or; (2) post-foreclosure damages and statutory penalties.   (Civ. Code, § 2924.12.)  
Both categories are now moot.  Plaintiff has no need for a pre-foreclosure injunction against 
foreclosure, because the subject residence has been sold to a third party.  Plaintiff cannot obtain 
post-foreclosure damages and statutory penalties, because no foreclosure took place. 
 
 This constitutes the second, fully independent ground for sustaining defendants’ 
demurrer, insofar as the First Cause of Action is based on an alleged HBOR violation. 
 
   7d. Any Violation Is Cured By The December 2013 Offers. 
 
 Under HBOR, a foreclosing party is allowed to “cure” an HBOR defect before a 
foreclosure sale has taken place.  (Civ. Code, § 2924.12, subd. (c) [foreclosing party faces no 
liability “for any violation that it has corrected and remedied prior to the recordation of a trustee's 
deed upon sale”].)  In the case at bar, plaintiff acknowledges that the CitiMortgage defendants 
ultimately offered plaintiff a loan modification for all three of plaintiff’s loans.  (SAC, ¶ 59.)  This 
cured any previous HBOR violation, and plaintiff does not allege any subsequent conduct on 
defendants’ part relevant to the HBOR theory.  Indeed, plaintiff was given another two years in 
which to sell or refinance the subject residence, with the short sale not taking place until January 
2016.  (SAC, ¶ 66.) 
 
 This constitutes the third, fully independent ground for sustaining defendants’ demurrer, 
insofar as the First Cause of Action is based on an alleged HBOR violation. 
 
   7e. No Material HBOR Violation. 
 
 The CitiMortgage defendants correctly argue that plaintiff has not alleged an actual 
HBOR violation.  On this point, it bears emphasizing that there is no general common law 
obligation to negotiate a new contract, and if the Legislature had intended to modify that 
common law as part of HBOR, it presumably would have done so explicitly.  (See, Racine & 
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Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 1031-32.)  
In fact, the Legislature has expressly indicated a contrary intention.  (See, Civ. Code, § 2923.4, 
subd. (a) [nothing in HBOR “shall be interpreted to require a particular result” in loss mitigation 
efforts].)  Plaintiff is obviously dissatisfied with the result of his application for a loan 
modification, but it does not logically follow that there has been an HBOR violation. 
 
 Even if plaintiff had alleged a technical HBOR violation, plaintiff has not alleged facts 
showing that any such HBOR violation was material.  (Civ. Code, § 2924.12.  See, Johnson v. 
PNC Mortg. (N.D. Cal. Aug. 12, 2014) 2014 U.S. Dist. LEXIS 111846, p. 42 [“”even if there were 
[an HBOR] violation, it was immaterial”].)  Plaintiff ultimately received a loan modification offer in 
December 2013, and in total was given more than three years after a notice of default was 
recorded to pursue loss mitigation efforts.  
 
 This lack of a material HBOR violation constitutes the fourth, fully independent ground 
for sustaining defendants’ demurrer, insofar as the First Cause of Action is based on an alleged 
HBOR violation. 
 
 B. The Second Cause of Action (Breach of Written Contract). 
 
 The Second Cause of Action is for breach of written contract.  This cause of action lacks 
merit for the reasons stated in the CitiMortgage defendants’ opening and reply papers.  Plaintiff 
has failed to intelligibly allege all of the essential terms of the contract, and to the extent that 
plaintiff is relying on an oral contract, this cause of action is barred by the statute of frauds. 
 
 C. The Third Cause of Action (Breach of Oral Contract). 
 
 The Third Cause of Action is for breach of oral contract.  This cause of action lacks merit 
for the reasons stated in the CitiMortgage defendants’ opening and reply papers.  Plaintiff has 
failed to intelligibly allege all of the essential contract terms, and this cause of action is barred by 
the statute of frauds. 
 
 D. The Fourth Cause of Action (Promissory Estoppel). 
 
 The Fourth Cause of Action is for promissory estoppel.  This cause of action lacks merit 
for the reasons stated in the CitiMortgage defendants’ opening and reply papers.  Plaintiff has 
failed to intelligibly allege detrimental reliance. 
 
 E. The Fifth Cause of Action (Negligence). 
 
 The Fifth Cause of Action is for negligence.  Plaintiff has failed to state a cause of action 
for negligence, because he has failed to allege facts showing the existence of a duty of care.  
(See, Lueras v. BAC Home Loans Servicing LP (2013) 221 Cal.App.4th 49, 62-68.) 
 
 When there are conflicting decisions in the California appellate courts, a California trial 
court is free to follow the decision it finds more persuasive.  (See, Auto Equity Sales, Inc. v. 
Superior Court (1962) 57 Cal.2d 450, 456 [“the court exercising inferior jurisdiction can and must 
make a choice between the conflicting decisions”].)  On the issue of whether a lender owes a 
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borrower a duty of care when negotiating a loan modification, as specifically applied to the 
allegations of the Second Amended Complaint, the Court finds the Lueras decision more 
persuasive than the Alvarez line of cases on which plaintiff relies.  (See, Alvarez v. BAC Home 
Loans Servicing, L.P. (2014) 228 Cal.App.4th 941.)  There are two reasons why this is so. 
 
 First, Lueras is consistent with a long line of California decisions holding that a lender 
owes no negligence duty to a borrower, unless the lender "actively participates in the financed 
enterprise" beyond its ordinary role as a lender.  (Wagner v. Benson (1980) 101 Cal.App.3d 27, 
35.)  Alvarez is not consistent with that long line of California decisions.  The Court notes that 
plaintiff has alleged no facts showing that Nationstar stepped outside of its ordinary role as a 
mortgage lender. 
 
 Second, every conceivable aspect of the nonjudicial foreclosure process in California is 
intensely regulated by comprehensive statutory schemes, including, but not limited to, the 
California Homeowner Bill of Rights.  (See, Civ. Code, § 2920, et seq.)  There are also federal 
statutory schemes that sometimes come into play, such as the federal Truth In Lending Act.  
Under plaintiff’s negligence theory, a lender could scrupulously comply with all applicable state 
and federal statutes and regulations, down to the finest detail, and still find itself liable to the 
borrower under a nebulous and inherently speculative negligence theory.  Absent a California 
Supreme Court decision favoring Alvarez over Lueras, the Court declines to recognize 
such a theory. 
 
 In addition to the element of duty, plaintiff has failed to allege an intelligible theory of 
causation and damages. 
 
 F. The Sixth Cause of Action (Negligent Misrepresentation). 
 
 The Sixth Cause of Action is for negligent misrepresentation.  Specifically, plaintiff 
alleges that the CitiMortgage defendants misrepresented their intention to postpone foreclosure 
if defendants submitted an application for a loan modification. 
 
 The Court finds this cause of action perplexing.  The CitiMortgage defendants did in fact 
repeatedly postpone foreclosure, and no foreclosure sale was ever held.  Plaintiff has failed to 
state a cause of action. 
 
 G. The Seventh Cause of Action (Fraud). 
 
 The Seventh Cause of Action is for intentional fraud.  Plaintiff has failed to allege the 
elements of fraud with adequate particularity.  In particular, plaintiff has failed to intelligibly 
allege detrimental reliance and damages: no foreclosure sale was conducted. 
 
 H. The Eighth Cause of Action (The Rosenthal Act). 
 
 The Eighth Cause of Action is for violation of the Rosenthal Fair Debt Collection 
Practices Act.  This cause of action lacks merit for the reason stated in the CitiMortgage 
defendants’ opening and reply papers: foreclosure is not debt collection activity. 
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 I. The Ninth Cause of Action (UCL). 
 
 The Ninth Cause of Action is for violation of the Unfair Competition Law.  This cause of 
action lacks merit for two reasons. 
 
 First, plaintiff has failed to allege a qualifying “unlawful,” “unfair,” or “fraudulent” act.  
Second, plaintiff has failed to allege fact showing that plaintiff is entitled to the limited remedies 
available under the UCL: restitution, and injunctive relief. 
 
 J. The Tenth Cause of Action (Implied Covenant). 
 
 The Court has sustained the CitiMortgage defendants’ demurrer to plaintiff’s breach of 
contract causes of action.  Accordingly, the alleged contracts do not support a cause of action 
for breach of the implied covenant.  Insofar as plaintiff is relying on the original loan documents, 
the Court repeats that there is no common law obligation to negotiate a new contract.  
(See, Racine & Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 
1031-32.) 
 
 K. Causation. 
 
 A key problem with plaintiff’s entire Second Amended Complaint is plaintiff’s failure to 
allege facts supporting a plausible theory of causation.  (See, Jenkins v. JPMorgan Chase Bank, 
N.A. (2013) 216 Cal.App.4th 497, 522-524.)  Plaintiff freely admits that he became unable to pay 
his three loans from his monthly income in April 2007, when defendant Marci Patera lost her job 
and subsequently became disabled.  (SAC, ¶ 21.)  This financial situation worsened when 
plaintiff lost his own job in January 2011, and was unable to find comparable work.  (SAC, ¶ 22.) 
 
 Plaintiff has not alleged facts indicating that he had sufficient income following the loss of 
his job to fund a viable modification of his three loans in a way that would make economic sense 
for the CitiMortgage defendants.  Further, viably modifying the loans would appear to have 
become completely untenable as of October 2013, when defendant Patera — plaintiff’s 
co-borrower and the co-owner of the subject residence — “refused to complete and sign the 
documents necessary for consideration of a loan modification or short sale.”  (SAC, ¶ 61.) 
 
 The Court has sympathy for plaintiff’s and defendant Patera’s financial difficulties.  
However, it is these difficulties, and not any misconduct on the part of the CitiMortgage 
defendants, that plaintiff’s own allegations indicate was the cause of plaintiff losing 
his residence. 
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5.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION TO RESPOND TO OPPOSITION TO DEMURRER 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
The Court has just received a Notice of Removal. This hearing is continued to 3/15/17 so 

the Court and parties can evaluate the validity of the Notice. If the hearings go forward on 

the continued date the parties should be prepared to address the following tentative 

ruling:   

 
 On November 17, 2016, defendant Marci Patera filed a reply memorandum that was also 
styled as a motion.  The Court denies the relief requested in that document. 
 
 First, Ms. Patera cites no legal authority for the proposition that she should be 
re-designated as a plaintiff in this action.  Second, Ms. Patera does not identify what “further 
pleadings” she wishes to file, and so the Court cannot evaluate whether it should grant leave 
to file such pleadings.  Finally, Ms. Patera’s request for a continuance is moot; the hearings 
have now been continued several times at Ms. Patera’s request. 
 
 Insofar as Ms. Patera’s motion might be construed as a request to file a complaint in 
intervention, the motion is denied for the reasons stated in the opposition papers filed by the 
CitiMortgage defendants.  Ms. Patera’s purported claims against the CitiMortgage defendants 
are barred by res judicata, and are further barred by the statute of limitations. 
 

  

 6.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION FOR STAY OF PROCEEDINGS 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
The Court has just received a Notice of Removal. This hearing is continued to 3/15/17 so 

the Court and parties can evaluate the validity of the Notice. If the hearings go forward on 

the continued date the parties should be prepared to address the following tentative 

ruling:   

       Defendant Marci Patera’s challenge under Code of Civil Procedure, section 170.1, is denied 
for lack proper service on the Court.  This renders moot Ms. Patera’s ancillary request for a stay 
of this action. 
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 7.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Court has just received a Notice of Removal. This hearing is continued to 3/15/17 so 

the Court and parties can evaluate the validity of the Notice. If the hearings go forward on 

the continued date the parties should be prepared to address the above noted tentative 

rulings.   

 

  

 8.  TIME:  9:00   CASE#: MSC15-00625 
CASE NAME: GREENWAY VS. BONIS 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY KURT GREENWAY 
* TENTATIVE RULING: * 
 
The motion is denied.  Plaintiff “missed” dates along the way, the most important of which was 
1/2/17 when the court lost jurisdiction to rule on the motion for new trial/motion to vacate 
judgment.  Summary judgment was granted in this case on 8/10/16, order granting the motion 
and notice of entry of the order were filed on 8/11/16 and 8/12/16.  Judgment was filed on 
10/27/16; notice of entry of judgment was filed on 11/02/16.  Notice of intent to move for new 
trial was filed on 11/15/16 and motion for new trial and supporting declaration was filed on 
11/29/16.  The motion was set for hearing on 2/15/17, more than a month after the Court had no 
jurisdiction to hear the motion. 
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 9.  TIME:  9:00   CASE#: MSC15-01986 
CASE NAME: ANDERSON VS. LOS MEDANOS COLLEGE 
PETITION FOR RELIEF 
* TENTATIVE RULING: * 
 
 Petitioner’s petition for relief from the requirement of presenting a government claim 
is denied. 
 

A party who wishes to sue a public entity, fails to present a government claim within six 
months after accrual of his cause of action, and is denied late claim relief may petition the court 
under Government Code section 946.6 to be excused from the requirement of presenting a 
government claim. 
 

The petition may be granted under the circumstances of this case only if three conditions 
are met:  (1) petitioner establishes he applied for late claim relief within twelve months after the 
accrual of his cause of action; (2) petitioner establishes that he failed to present a government 
claim within six months after the accrual of his cause of action through mistake, inadvertence, 
surprise, or excusable neglect; and (3) the District fails to establish that excusing petitioner from 
the requirement of presenting a government claim will prejudice it in its defense of the claim.  
(Gov’t C. § 946.6 (c)(1).) 
 

Here the court finds that none of these conditions are met. 
 
Summary of Facts 
 
Petitioner successfully completed a police Academy at Los Medanos College (“LMC”) in 

1988, but LMC misreported to the Commission on Police Officers Standard and Training 
(“POST”) that he had not completed the Academy.  He tried to become employed as a police 
officer for three years, but eventually discontinued those efforts in 1991, after he was never 
offered a position. 
 

On January 22, 2014, when he was applying for a re-certification program at Napa 
Valley College, he discovered the error in POST's records and that it was based on 
misinformation provided by LMC.   (Anderson Decl., ¶ 6.)  Knowing he had in fact graduated 
from the Academy in 1988, petitioner started an investigation with LMC and POST. 
 

On July 3, 2014, petitioner requested all records from LMC regarding his participation in 
the Academy, including records authored and received by Lori Ritter.  Ritter had been an 
instructor at the Academy against whom petitioner had made a complaint in 1988 about a 
sexually inappropriate comment.  (Ex. A to Armour Decl.; Anderson Decl., ¶ 3.) 
 

On August 20, 2014, petitioner met with Robin Armour, Director of Admissions for LMC, 
who provided all the documents she said existed, including documents showing that petitioner 
was given an incomplete, and ultimately an "F," for a course he claims was unnecessary and he 
never enrolled in.  (Anderson Decl., ¶ 15, 17.)  The instructor who failed him from this course is 
now deceased.  (Supp.al Anderson Decl, ¶ 26.)  During this meeting, petitioner told Armour he 
was looking into possibly suing LMC because it had mistakenly told POST he had not 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   02/15/17 

 
 

- 12 - 

graduated.  (Supp.al Anderson Decl, ¶ 30.)   Petitioner claims Armour responded by saying 
petitioner had no case and that the statute of limitations had expired, but that she would look 
petitioner’s request for notes made by the instructor who had failed him from the course he had 
supposedly taken.  (Supp.al Anderson Decl., ¶ 30.)  Armour denies saying petitioner had no 
case or that a statute of limitations had expired.  (Armour Decl., ¶ 3.)   

 
Petitioner reiterated his talk of a potential lawsuit after he received an email from Armour 

on September 9, 2014.  (Supp.al Anderson Decl, ¶ 32.)  Petitioner claims Armour said she had 
already spoken with her legal team and they said he could not sue because his right to do had 
already passed in 1988.  (Supp.al Anderson Decl, ¶32.)   Armour denies saying this and denies 
discussing the timeliness of a lawsuit by plaintiff or statutes of limitations with respondent’s legal 
counsel between July 2014 and March 2015.  (Armour Decl., ¶ 4, 6.)   
 

Petitioner is vague about the timing of the next events, but sometime after September 9, 
2014 and before November, 2014 he spoke with attorneys not employed by respondent, who 
also indicated that his lawsuit would have been lost in 1988, although he asserts they were less 
sure of this than Armour was. (Supp.al Anderson Decl, ¶ 31, 34, 36.)   
 

On February 24, 2015, petitioner received an additional document related to his 
attendance at the Academy, a student card.  On the front it showed he had completed the 
Academy.  On the back it showed that Lori Ritter said he had not completed the Academy.  
(Anderson Decl., ¶ 20.) 

 
Petitioner exchanged communications with Gail Newman between February 24, 2015 

and March 3, 2015 about his request to view his entire file and his suspicions that respondent 
had initially held back documents from him.  (Exs. A and B to Supp.al Anderson Decl.)   
Petitioner’s emails indicate he now believed respondent had committed fraud and had violated 
his civil rights in 1988 and potentially again.  He threatened to take the matter to a judge.  He 
ended by saying he would not be contacting her again, his attorney would.  (Ibid.) 

 
Newman’s final email, dated March 3, 2015, said she felt respondent had fulfilled all of 

its obligations to provide petitioner information.  Petitioner was enraged when he received it.  He 
called Newman and told her he knew LMC was purposely withholding information and that he 
wished to sue them.  Newman responded that he was “too late” and that he could not sue.  He 
says that Newman said her legal counsel informed her of this fact.  (Supp.al Anderson Decl., ¶ 
42.)   
 

Petitioner provides no evidence concerning which attorneys he contacted after March 3, 
2015, when he contacted them, or whether they confirmed or refuted the respondent’s alleged 
statements that his time to file a lawsuit had expired.  His declarations are also silent regarding 
whether he relied on respondent’s alleged representations.   
 

On its own motion, the court takes judicial notice from its records (see Thomas v. 
Gilliland (2002) 95 Cal.App.4th 427, 429-430) that on October 30, 2015, several days less than 
eight months later, petitioner filed a civil lawsuit in this county, Case No. C16-01986, against Los 
Medanos College Foundation, alleging causes of action for Defamation/Libel, Intentional 
Infliction of Emotional Distress, and Invasion of Privacy – False Light.  That complaint does not 
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allege the defendant is a public entity. 
 

On January 14, 2016, petitioner presented both a government claim and an application 
for late claim relief.  (Galletta Decl. filed 5/20/16, ¶ 2 and Ex. A.)  The first was returned as 
untimely.  The second was denied on March 2, 2016.  The government claim describes the 
wrongful conduct as the misreporting by LMC to POST and the injuries as “Lost income in 
employment, loss of reputation, [and] severe emotional distress.”  (Ibid.)   

 
On February 10, 2016, plaintiff filed a First Amended Complaint in Action No. C15-

01986.  In this First Amended Complaint, he dropped Los Medanos College Foundation as a 
defendant and added as new defendants all the same parties who are respondents in this 
petition.  He retained his original causes of action and added additional ones for Interference 
with Prospective Economic Relations, Negligence, and Fraud. 
 

On or about March 16, 2016, POST corrected its records to show that petitioner had 
completed the Academy in 1988.  (Anderson Decl., ¶ 22.) 
 

On May 20, 2016, petitioner filed the instant Petition. 
 
Neither in his original nor in his supplemental declaration does petitioner ever claim he 

relied on any representations by any employees of respondent after March 3, 2015.  Further, he 
never explains when he next contacted an attorney, when he found his present attorney, or why 
he did not present a government claim within six months of his latest possible accrual and tolling 
date of March 3, 2015, or, in other words, by September 2, 2015. 

 
Summary of Conclusions 
 
The following is a partial list of the court’s conclusions, supplemented by any conclusions 

stated in the analysis section. 
 
1. All of petitioner’s causes of action that can be based on negligence accrued no 

later than January 22, 2014, when he learned of the misreporting. 
 

2. Assuming a separate date of accrual applies for the causes of action that require 
intentional wrongdoing, such causes of action accrued no later than July 3, 2014. 

 
3. Petitioner did not present a government claim within six months of the accrual of 

any of his causes of action. 
 
4. Petitioner did not present an application for late claim relief within twelve months 

of the accrual of any of his causes of action. 
 
5. Respondent has established it would be prejudiced if petitioner is relieved of the 

requirement of presenting a government claim. 
 
6. Respondent is not equitably estopped from raising petitioner’s lack of timely 

presentation of a government claim and an application for late claim relief.   Even 
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if respondent made any of the alleged representations, petitioner has not met his 
burden to prove that the representations were unreasonable when made or that 
he relied on them or relied on them long enough to warrant granting his petition. 

 
Analysis 

 
The deadlines for the completion of various required actions are tied to the date of 

“accrual” of the cause of action.  Those actions include the date by which petitioner had to 
present a government claim under Government Code section 911.2 and the date by which 
petitioner had to present an application for late claim relief under section 911.4 (six and twelve 
months, respectively, after accrual of the cause of action). 

 
 “[A]ccrual of the cause of action for purposes of the claims statute is the date of accrual 
that would pertain under the statute of limitations applicable to a dispute between private 
litigants.”  (K.J. v. Arcadia Unified School Dist. (2009) 172 Cal.App.4th 1229, 1238; see 
Jefferson v. County of Kern (2002) 98 Cal.App.4th 606, 610.)  Accrual occurs when the cause of 
action is complete with all of its elements.  (K.J. supra, 172 Cal.App.4th at 1239.)   
 

Accrual may be delayed based upon delayed discovery of the cause of action.   (DeVore 
v. Department of California Highway Patrol (2013) 221 Cal.App.4th 454, 464-465.)  In a case 
involving delayed discovery, the cause of action accrues when the petitioner has suffered 
appreciable injury and suspects that someone has done something wrong to him.  (Norgart v. 
Upjohn Co. (1999) 21 Cal.4th 383, 397-398 and n. 2.)  Once the petitioner has that suspicion he 
must go find the facts.  He cannot wait for the facts to find him.  (Norgart, supra, 21 Cal.4th at 
398.) 
 
 Here, petitioner first suffered appreciable harm when the misreporting occurred in 1988 
and no one would hire him as a police officer.  (See Davies v. Krasna (1975) 14 Cal.3d 502, 
514; see also Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1056.)  That additional 
damage occurred later does not postpone accrual of the cause of action once appreciable 
damage has been suffered and there is actual harm.  (See Jordache Enterprises, Inc. v. 
Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 754 (“An existing injury is not contingent or 
speculative simply because future events may affect its permanency or the amount of monetary 
damages eventually incurred”); Laird v. Blacker (1992) 2 Cal.4th 606, 615.) 
 

Petitioner discovered that LMC had done something wrong to him by January 22, 2014 
when he knew that LMC told POST he had not completed the Academy.  He knew no later than 
February 24, 2015 that Lori Ritter had stated on the back of the student card that he had not 
graduated from the Academy.  However, as explained below, the court finds that petitioner 
actually suspected intentional wrongdoing by Ritter earlier, by July 3, 2014, when he requested 
records she had authored. 

  
Thus, his causes of action based upon negligent wrongdoing accrued no later than 

January 22, 2014 and, if there is a different accrual date, upon intentional wrongdoing no later 
than July 3, 2014.  He did not present a government claim about either variety of wrongdoing 
until January 14, 2016, instead of by July 20, 2014 or January 3, 2015. 
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Petitioner has not established that his failure to present a timely government claim was 
through mistake, inadvertence, surprise, or excusable neglect.  He has presented no excuse for 
failing to do so other than that he was unaware of the six-month claim presentation requirement.  
(See Petition at 5:26.)   Ignorance of the claim presentation requirement is not excusable 
neglect, however.  (Munoz v. State of California (1995) 33 Cal.App.4th 1767, 1778 (“mistake of 
law based solely on ignorance of the six-month claim requirement is not enough.”))   

 
This case is distinguishable from Ebersol v. Cowan (1983) 35 Cal.3d 427.  Ebersol found 

excusable neglect where petitioner diligently tried to find counsel throughout the claims 
presentation period.  While petitioner has vaguely stated that he consulted attorneys at an 
unstated time, but apparently between September 9 2014 and November 2014, and they said 
his claim might be too late, he has not presented any evidence that he diligently tried to find 
counsel after February 24, 2015, when he had clear evidence of intentional wrongdoing, or after 
March 3, 2015, when he told Gail Newman unequivocally that he wished to sue LMC.  Petitioner 
has never explained when he retained his present attorney or why he could not have retained 
an attorney earlier. 

 
Petitioner’s argument that he should not have been forced to present a government 

claim while he was still trying to correct the misreporting is unpersuasive.  The one thing did not 
prevent the other.   He did not have to abandon his effort to correct the misreporting once he 
presented his government claim, nor could he could postpone presenting his government claim 
just because he was continuing to request correction of the misreporting.  He had already 
suffered appreciable damage through loss of employment before 1992.  His potential ability to 
limit the future damages does not postpone accrual of the cause of action.  (Jordache 
Enterprises, Inc. v. Brobeck, Phleger & Harrison, supra, 18 Cal.4th at 750, 754; Laird v. Blacker, 
supra, 2 Cal.4th at 615.) 
 

Further, the District has sufficiently established it would be prejudiced in its defense of 
the claim if the petition is granted.  Necessary witnesses and evidence may be unavailable.  
(See Newman Decl., ¶ 6, 7, 13.)  The 28-year delay here coupled with the innocent destruction 
of evidence shows evidence of prejudice or at least permits an inference of it.  (See Serna v. 
Superior Court, 40 Cal. 3d 239, 250 (“a lengthy delay . . . may permit an inference of prejudice 
since memories fade and witnesses disappear”).)  Further, petitioner himself admits that one 
witness has died.   

 
The District will similarly be prejudiced if it tries to defend by arguing that the 

misreporting was not the reason petitioner was unable to get a job as a police officer.  To 
support this defense, the District will have to try to obtain testimony from the places where 
petitioner sought employment – a doubtful prospect after 28 years.   

 
Finally, the court finds that petitioner failed to present an application for late claim relief 

within twelve months of accrual of the cause of action.  That twelve months passed by January 
20, 2015 or by July 3, 2015 at the latest.  The court finds that petitioner suspected no later than 
July 3, 2014 that Lori Ritter may have deliberately misstated the facts about whether petitioner 
had completed the Academy in retaliation for his complaint against her.  That is when he asked 
for documents she had authored and received.  There are only two plausible reasons for that 
request:  (1) petitioner suspected retaliation or (2) petitioner wanted to see Ritter’s evaluations 
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of his work at the Academy.  Petitioner has not suggested the evaluations have any relevance, 
however.  The issue is whether he completed the Academy, not whether Ritter thought he had 
completed it well.  Thus, the court rejects the second reason.  All causes of action accrued no 
later than July 3, 2014, and petitioner presented his application for late claim relief more than 
twelve months later, i.e., later than July 3, 2015.    

 
The court also finds that equitable estoppel does not apply.  Equitable estoppel can only 

be applied where four elements are present:  (1) the party to be estopped must be apprised of 
the facts; (2) he must intend that his conduct shall be acted upon, or must so act that the party 
asserting the estoppel had a right to believe it was so intended; (3) the other party must be 
ignorant of the true state of facts; and (4) the party asserting estoppel must rely upon the 
conduct to his injury.  (Driscoll v. Los Angeles (1967) 67 Cal.2d 297, 305.)  Further, whether a 
public entity is estopped to assert the statute of limitations depends upon “whether the public 
agency acted in an unconscionable manner or otherwise set out to, or did take unfair advantage 
of petitioner.”  (Driscoll, supra, 67 Cal.2d at 306.) 

 
Petitioner has the burden of proving each of the four elements.  (Romero v. County of 

Santa Clara (1970) 3 Cal.App.3d 700, 703.)  He has failed to prove some of them here. 
 

 At oral argument on November 16, 2016 after the court originally issued a tentative 
ruling, petitioner asked for the opportunity to present evidence bearing on the estoppel issue 
that was in petitioner’s possession, but which petitioner’s attorney had not learned from him 
earlier.  Whether or not this is truly “new” evidence in the sense used on a motion for 
reconsideration, the court has considered it, but is not persuaded it changes the outcome.   
 
 The evidence on which petitioner bases his claim of equitable estoppel is that Robin 
Armour on or about September 9, 2014 and Gail Newman on or about March 3, 2015 said that 
petitioner no longer had any time to sue because his deadline had passed in 1988.  This 
evidence is insufficient to prevent respondent from arguing that petitioner failed to present a 
timely government claim for at least three reasons. 
 
 First, petitioner has not established that respondent made any representation sufficient 
to apply equitable estoppel regarding the claim presentation requirement.  Even if respondent 
made any of them, all of the representations petitioner claims occurred relate to whether 
petitioner still had a timely lawsuit.  None of them relate to whether he needed to present a 
government claim.   The two things are different.  (See J.J., supra 223 Cal.App.4th at 1229 
(plaintiff may need to present a government claim even though he is not yet certain of the 
validity of any subsequent lawsuit); see Driscoll, supra, supra, 67 Cal.2d at 311 (outcome on 
estoppel issue may be one thing if the estoppel bars assertion of the statute of limitations and 
another if it bars assertion of the claim presentation requirement).)   Respondent did not tell 
petitioner he did not need to present a government claim, should not present a government 
claim, would receive compensation without presenting a government claim, or had to wait to 
present a government claim until the entity did anything further.  (Cf. Rand v. Andreatta (1964) 
60 Cal.2d 846, 850 (respondent’s representative allegedly gave assurances that petitioner did 
not need to retain counsel and that all her rights would be protected); Cruise v. San Francisco 
(1951) 101 Cal.App.2d 558, 564-565 (respondent allegedly assured petitioner it would settle his 
claim if he submitted various documents).)    
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The facts of this case are not like those of the cases cited in Ortega v. Pajaro Valley 

Unified School Dist. (1998) 64 Cal.App.4th 1023, 1044-1045 as examples of when equitable 
estoppel applies.  Further, petitioner has cited approximately nineteen different cases on pages 
4-6 of his brief, but has failed to show how any of them compels relief in his favor. 

 
Second, petitioner has not established that Armour or Newman made the 

representations he alleges they made in bad faith or knowing the representations were false.  A 
public entity “is not estopped in every instance where its erroneous representation causes a 
claimant to fail to act diligently on his claim. . . . [the] agency is not estopped . . . if under all the 
circumstances ‘the nature of the conduct or advice of the city is reasonable when given.’”  
(Driscoll, supra, 67 Cal.2d at 306.)  Here, it was reasonable for a lay person to believe that 
petitioner was too late to file a lawsuit.  Indeed, even independent attorneys that petitioner 
consulted in 2014 said petitioner’s lawsuit would have been lost in 1988.  (See Supp.al 
Anderson Decl., ¶ 34; cf.  Fredrichsen v. Lakewood (1971) 6 Cal.3d 353, 357 (applying 
equitable estoppel, in part, because there was no indication that the question involved any 
“difficult factual or legal considerations to which to attribute the error”).)   
 
 Third, petitioner has failed to persuade the court that he relied on any of the alleged 
representations for any significant period.  A plaintiff cannot rely on an estoppel “if there is still 
ample time to take action within the statutory period after the circumstances inducing delay have 
ceased to operate.”  (John R. v. Oakland Unified School Dist. (1989) 48 Cal.3d 438, 445-446; 
see also J.J., supra, (declining to apply equitable estoppel, in part, because foster father’s 
threats did not deter child from telling her parents what occurred); Ortega, supra, 64 Cal.App.4th 
at 1056  (“After Victoria left Pajaro Middle School in June 1989, there were no actions by the 
District or any of its agents in the next six or twelve-month periods that induced Victoria not to 
comply with the claims-presentation statutes”).  The court’s original tentative ruling explained in 
detail how petitioner was untimely because he failed to present a government claim within six 
months after he learned on February 24, 2015 about the student card and that Lori Ritter had 
been deliberately untruthful about whether he had graduated the police academy.  Petitioner still 
has not presented any evidence, new or otherwise, to explain this delay or tie it to any of the 
alleged representations.  To the contrary, petitioner’s own supplemental declaration and 
attached exhibits reflect his mistrust and questioning of respondent’s employees and their 
motives, say he consulted attorneys in 2014 about a potential lawsuit (and thus did not rely on 
Armour’s alleged representations), and fail in any way to account for his inactivity for the six 
months starting on February 24, 2015 or at the very latest on March 3, 2015, when he became 
“enraged” at respondent (and thus was not relying on Newman’s alleged representations).  He 
never says that he continued to rely on the representations of respondent’s employees after 
February 24, 2015 or for how long.   Petitioner has never explained when he retained his 
present attorneys or first obtained an opinion that his claim might still be timely.   
 

In summary, nothing the District did during its investigation after January 22, 2014 
changes the timeline set forth above, prevented him from presenting a timely government claim, 
was unconscionable, or took unfair advantage of him.  Petitioner had knowledge and suspicion 
that someone had done something wrong to him at the times stated above.  He had an 
obligation to go find any additional facts then, through claim presentation and lawsuit if 
necessary, not wait for the completion of the investigation or the corrective action.  (See Jolly v. 
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Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1111.)  He had already been damaged no later than 1991 
and knew or suspected no later than January 22, 2014 that LMC had caused the damage. 

 
Finally, petitioner did not rely on the March 2, 2016 letter of the District’s claims 

representative, Keenan & Associates.  He presented his government claim and application for 
late claim relief two months before that.  Further, that letter did not admit the accrual date was 
April 1, 2015.  It only accepted the characterization of petitioner’s government claim that the 
damages were ongoing until “April 2015.”   

 
Nor does the Keenan & Associates letter constitute an admission by the District 

regarding the accrual date.  The accrual date is determined by the court, not by the parties.  
Furthermore, petitioner has not established that Kennan & Associates had the authority to make 
a binding admission on that point.  (See Evid. C. § 1222 (a).)  The authority of an agent is 
established through conduct of the principal not that of the agent.  (See Associated Creditors' 
Agency v. Davis (1975) 13 Cal. 3d 374, 399-400.)  All that petitioner has presented is the 
statement in Keenan & Associates’ letter that Keenan is ‘the claims administrator” for the 
District.  That is neither a statement by the principal nor a statement that shows Keenan had the 
authority to decide for the District when petitioner’s cause of action accrued. 
 

  

10.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of EAMES 
FILED BY CONTRA COSTA COUNTY FLOOD CONTROL AND WATER 
* TENTATIVE RULING: * 
 

Before the Court are demurrers filed by cross-defendants Contra Costa County 
Flood Control and Water Conversation District (the “District”) and the City of Antioch (the 
“City”). The Demurrers are directed to the First Amended Cross-Complaint (the “FACC”) 
filed in this matter by defendants and cross-complainants Gary A. Eames and Donna 
Ray Eames (collectively, “Eames”).  The demurrers are overruled.  Cross-Defendants 
shall file and serve their Answers to the FACC on or before March 1, 2017. 

This matter relates to an eminent domain action filed against Eames and others 
on November 9, 2015 by plaintiff/cross-defendant, the District.   

On May 16, 2016, Eames cross-complained against the District and the City for 
precondemnation/inverse condemnation damages under Klopping v. Whittier (1972) 8 Cal.3d 39 
(“Klopping”) and its progeny. A demurrer was filed, which was sustained with leave to amend.  
Eames then filed the FACC on October 20, 2016. 

The District and the City demur again, arguing that Eames fails to state a cause of action 
for precondemnation damages and that any such claim is barred by the statute of limitations.    

Relevant Allegations of FACC 

The FACC retains the following allegations in the original Cross-Complaint.  The City 
was the agent and servant of the District. The City authorized and ratified the conduct of the 
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District. (¶ 4.) The allegations of the eminent domain complaint are incorporated by reference to 
restate the allegations against the District. (¶ 5.)  

The City took action which caused Eames to suffer a diminution in value of their property 
prior to the filing of the condemnation action. (¶ 8.) The City’s improper actions have been 
continuous since 2006. (¶ 10.)    

The FACC adds a new allegation that the interference with the use and possession of 
the property did not end before the complaint in eminent domain was filed.  (¶ 10.)  Further it 
was only when the District filed the eminent domain action that Eames was subjectively 
convinced that the taking was permanent rather than temporary.  (¶ 10.)   

 The FACC then turns to the pertinent facts.  The following allegations are new.  
Beginning in 2006, the City and the Flood Control District began negotiations with Eames to 
purchase the property and made statements indicating a (then) present intention to acquire the 
property by condemnation or otherwise.  (¶ 11.)  The FACC adds a confusing allegation 
containing one or more typographical errors that at this time Cross-Defendants “made any offers 
to purchase the property.”  (FACC at 3:26.) 

 In 2006, the City told Eames that it would never permit any building on certain undefined 
portions of the property because of a planned flood control project which would include a 72-foot 
easement across the property.  Flood control work would have to be done before any new 
development would be permitted, and that work would not even begin until 2009 through 2011.  
(¶ 12.)   

 In March 2006, the City announced that it would be starting a $4.3 million flood control 
project including the property, which according to the City’s Director of Public Works, Phil 
Harrington, was “long overdue.”  Harrington’s comment was made at a Contra Costa 
Fairgrounds Board of Directors Meeting in February 2006.  Harrington formally announced that it 
had a plan in place for the project and that some of the environmental reviews had been 
performed.  Harrington said the project included a 600 foot concrete culvert through Eames’ 
property.  Harrington stated in 2006 that when the city disturbed the property, the tenant, 
Antioch Ford, would be able to claim an inability to use the property.  (¶ 13.)   

 In 2006, Eames was in negotiation with a prospective tenant who wanted to operate a 
car dealership on the property under a lease that was very favorable to Eames.  The City took 
action to cause that tenant to stop negotiations.  This action included requiring that Eames and 
the prospective tenant apply for a Use Permit that would be granted only after $4 million in 
project-related repairs were performed on the property.   (¶ 14.)   

 On August 3, 2006, Cross-Defendants published a “Plan and Typical Section” for the 
project showing that it would go directly through the property and building of Eames.  (¶ 15.) 

 On September 28, 2006, the City held a meeting with Eames and representatives of the 
District.  At that meeting, the representative informed Eames that the agencies needed the 
property for the project “ASAP”; that the agencies would “swap” land across the channel for a 
permanent easement over the Eames property; and that if a swap was not possible Cross-
Defendants would purchase the rights from Eames.  Eames was told that the County had about 
$1.0 - $1.5 of the $4 million it needed, which would permit the agencies to purchase the property 
rights and start the project.  (¶ 16.) 

 On October 2, 2006, the City’s Community Development Director sent a letter to Eames 
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that outlined the project, the easements, and the purchase of property rights from Eames by the 
District.   (¶ 17.) 

 The FACC then re-alleges an allegation that the court previously concluded was not, by 
itself, sufficient to state a cause of action, that on June 11, 2007, corporate counsel for Les 
Schwab Tire Centers stated in a letter that the meeting with “County and City representatives 
served to open our eyes about some issues that are very important in terms of negotiating a 
lease.”   

 In other new allegations, the FACC goes on to allege that on September 7, 2007, the 
City’s Assistant Planner sent an email to Eames stating, “[a]fter consulting with Mary Halle from 
the Flood District the only additional approval related to the flood mitigation project would be that 
no permanent structures could be built over the area where the work will occur.”  (¶ 19.)  

 On June 5, 2007, Mary Halle of the District sent an email to Eames discussing the 
easements necessary for the project, the location of the easements, and the duration of 
construction.  The City informed Eames that the City was waiting for funding from the District 
before it could complete the acquisitions and project.  (¶ 20.) 

 The FACC then re-alleges another allegation that the court previously concluded was 
not, by itself, sufficient to state a cause of action, that on December 2, 2012, Mindy Gentry, 
Senior Planner for the City, informed a prospective tenant that the property “is currently adjacent 
to a flood control project that is in the design stage . . . [and that the project] will result in a take 
of some and possibly all of the property.  The negotiations with the property owner for the take 
will commence in the near future.”  (¶ 21.)   

 Finally, the FACC alleges that Cross-Defendants had passed the planning stage and 
moved into the acquisition stage sufficiently to trigger precondemnation delay claims, all 
beginning in early 2006.  (¶ 26.)  Cross-defendants’ acts constituted a direct legal restraint of 
Eames’ use of the property and constitutes an invasion and appropriation of valuable property 
rights (use, right to develop, right to rent).  This conduct completely deprived Eames of the right 
to use portions of the property and deprived Eames of the right to develop the property.  (¶ 27.)   

The eminent domain action was ultimately filed on November 9, 2015.  Cross-
Defendants acted improperly by unreasonably delaying the eminent domain action.  (¶ 28.)  The 
plan and result of the actions of Cross-Defendants was to decrease the value of the subject 
property by preventing new tenants from occupying it and to pay less for it.  The actions were 
coercive and taken for the purpose of driving down the price.  (¶ 31.)  Because of the 
unreasonable delay in filing the eminent domain action, the property suffered a diminution in 
market value and because of a cloud over the property caused by Cross-Defendants’ conduct, 
Eames has lost the commercial value and viability of the property, including the ability to rent.  
(¶ 28, 35.)  Eames has suffered damages, including loss of rent since the tenant vacated, loss 
of ability to rent or sell, and other losses.  (FACC, ¶ 36.)  The actions of Cross-Defendants 
constitute a de facto physical invasion of the property.  (FACC, ¶ 38.) 

General Legal Background 

“Private property may be taken or damaged for a public use . . . only when just 
compensation . . . has first been paid to . . . the owner.”  (Cal.Const. Art. I, § 19.) The phrase “ 
‘or damaged’ ” was added to the Constitution in 1879 to “expand the circumstances in which a 
private property owner may recover when the state takes property for a public use, or when the 
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state’s construction of a public work causes damage to adjacent or nearby property” and to 
“clarify that the government was obligated to pay just compensation for property damaged in 
connection with the construction of public improvements, even if the government had not 
physically invaded the damaged property.”  (City of Los Angeles v. Superior Court (2011) 194 
Cal.App.4th 210, 220.)  

 Public entities may do a variety of things to limit the ability of a person to profit from his 
property.  From greatest impact to least they include the following.  They merit the payment of 
compensation under the Constitution, if at all, as explained below. 

1. An explicit taking of the property through the entity’s power of eminent domain 
pursuant to CCP 1230.010, et. seq., (the “Eminent Domain Law”.) Such an action 
must be preceded by the adoption by the entity of a resolution of necessity.  (CCP § 
1245.220).  If a public entity adopts a condemnation resolution but fails to file an 
eminent domain action within six months, the property owner may file an inverse 
condemnation action to force the entity to acquire the property and pay just 
compensation for it.  (CCP § 1245.260; Cal. Const. Art. I, § 19.) 

2. Conduct that results in a sufficient taking of the property to entitle the owner to file an 
action for inverse condemnation even though the public entity has not filed an action 
for eminent domain.  While an eminent domain action contemplates a permanent 
acquisition of private property for a public use, an inverse condemnation action may 
be maintained “for mere damage to property . . ., for temporary invasions . . . and 
even when the public entity does not physically possess the property . . . . Unlike an 
eminent domain proceeding, an inverse condemnation action does not always result 
in the public entity acquiring private property.”  (City of Los Angeles v. Superior 
Court, supra,194 Cal.App.4th at 220; see also Peacock v. County of Sacramento 
(1969) 271 Cal.App.2d 845, 864 (“the taking which occurs as a result of 
inverse condemnation may be only temporary, and may in a given situation involve 
substantially less than the taking of a fee interest in property”.)  To state a cause of 
action for inverse condemnation, the property owner must show there was an 
invasion or appropriation (a taking or damaging) of some valuable property right 
which the property owner possesses by a public entity and the invasion or 
appropriation directly and specially affected the property owner to his injury.  (City of 
Los Angeles, supra, 194 Cal.App.4th at 221; Selby Realty Co. v. City of San 
Buenaventura (1973) 10 Cal.3d 110, 119-120.)  The statute of limitations to bring an 
action for inverse condemnation is three or five years from accrual of the cause of 
action.  (See CCP § 312, 318, 338 (j).) 

3. Conduct that results in de facto taking of the property at a date earlier than the date 
that would be used for valuation in an action for eminent domain or inverse 
condemnation.  Courts can find a de facto taking even though the entity never 
formally condemns, or intends to condemn, the property, but only if there is a 
physical invasion or a direct legal restraint on the use of the property.  (See City of 
Los Angeles, supra, 194 Cal.App.4th at 222; Klopping, supra, 8 Cal.3d at 46.) 

4. Precondemnation activity regarding other nearby property, or an undesignated area 
that reduces the value of the plaintiff’s property through blight.  (See Klopping, supra, 
8 Cal.3d at 44-46; 1 CEB Condemnation Practice in California (3d ed. 2016) § 4.7, p. 
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4-16. (hereinafter referred to as “CEB”).)   

5. Precondemnation activity that is aimed directly at the owner’s property and damages 
him while he is awaiting condemnation.  The seminal case allowing this type of 
compensation is Klopping, supra.  

In Klopping, a public entity was inconsistent about whether it was going to condemn 
plaintiffs’ property, first resolving to do so and filing an eminent domain action, and 
then dismissing that action by a resolution that nevertheless said the action would be 
reinstituted if the entity prevailed in an unrelated lawsuit.  After several years of being 
in limbo, the plaintiffs filed a suit for inverse condemnation, seeking precondemnation 
damages because of their inability to fully use their property, as reflected in a loss of 
rental income.  After weighing the competing interests, and being careful to state that 
plaintiff’s claim did not qualify as a de facto taking or blight, the court said, “we hold 
that a condemnee must be provided with an opportunity to demonstrate that (1) the 
public authority acted improperly either by unreasonably delaying eminent domain 
action following an announcement of intent to condemn or by other unreasonable 
conduct prior to condemnation; and (2) as a result of such action the property in 
question suffered a diminution in market value.”  (Klopping, supra, 8 Cal.3d at 52.)   
In recognizing the claim, the Klopping court explicitly noted that the activities which 
give rise to such precondemnation damages “may be significantly less than those 
which would constitute a de facto taking of the property.”  (Id. at 51.)   

To state a claim for precondemnation damages, a property owner must meet the 
two-part Klopping test.  Further, subsequent cases have variously stated that in the 
absence of a formal condemnation resolution, “there must be some official act or 
official expression of intent to acquire” (Toso v. City of Santa Barbara (1980) 101 
Cal.App.3d 934) and/or the condemnor’s activities must have gone “beyond the 
planning stage and into the acquiring stage” or have “evolved to the point where its 
conduct does result in special and direct interference with plaintiff's property.”  
(Cambria Spring Co. v. City of Pico Rivera (1985) 171 Cal.App.3d 1080, 1093; 
People ex rel. Dept. Pub. Wks. v. Peninsula Enterprises, Inc. (1979) 91 Cal.App.3d 
332, 353-356.)    

(In a de facto taking case there would presumably be no need or room for 
precondemnation damages because the period they are intended to cover is 
eliminated by advancing the valuation date.) 

Issues left uncertain by the case law 

Several issues remain uncertain despite a number of published decisions since 
Klopping.  They include the following issues pertinent to the court’s decision here. 

1. What are the two parts of the Klopping test? 

After the words, “we hold”, the Klopping court states that an entity may be liable for 
precondemnation damages either for (1) acting improperly “by unreasonably delaying 
eminent domain action following an announcement of intent to condemn” or (2) acting 
improperly “by other unreasonable conduct.”   However, a year after Klopping was 
decided, without stating that it intended to narrow this formulation, the California 
Supreme Court said that its holding in Klopping was that a public entity could be liable 
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for precondemnation damages for (1) acting unreasonably in issuing precondemnation 
statements . . . by excessively delaying eminent domain proceedings or (2) acting 
unreasonably in issuing precondemnation statements by other oppressive conduct.”  
(Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110, 119.)   In fact, 
Klopping used the exact words cited in Selby, although not after the words, “we hold.”  
Thus, subsequent court decisions have sometimes been unclear whether the property 
owner under either prong of Klopping must always prove that the entity issued a 
precondemnation statement or under the second prong may simply prove “other 
unreasonable conduct” of any type even if not in connection with a precondemnation 
statement.  (Joffe, supra, (“the law is unclear as to whether Klopping requires an 
announcement of intent to condemn if liability is based on unreasonable conduct other 
than postannouncement delay”); Border Business Park, Inc. v. City of San Diego (2006) 
142 Cal.App.4th 1538, 1548 (“The city cites numerous cases which have held that an 
announced intention to acquire property or conduct which denotes an intent to acquire 
the property is essential to a Klopping claim. . . . We note, however, that the express 
language of Klopping's holding does not appear to require an announcement of an intent 
to condemn property, if liability is based on unreasonable conduct other than 
postannouncement delay”); Jones v. People (1978) 22 Cal.3d 144, 151 (“The state 
contends that an announcement of intent to condemn is essential for the application of 
the Klopping rationale, and since there was no formal resolution to condemn plaintiffs' 
property, they have not stated a cause of action for inverse condemnation.  We need not 
decide the merits of this argument, for we are of the view that plaintiffs are entitled to 
recover damages as a matter of law because they were denied access to their land from 
Fair Oaks Boulevard, and this denial prevented development of the land as a 
subdivision”); cf. Cambria, supra, 171 Cal.App.3d at 1095 (“In reviewing the judgment 
herein, we must determine whether Pico Rivera's adoption of the redevelopment plan 
constituted an ‘announcement of intent to condemn,’ within the meaning of the Klopping 
opinion; whether there was other official action focused particularly on acquiring plaintiff's 
property; and, if so, whether unreasonable delay followed; or if not, whether Pico Rivera 
engaged in other unreasonable conduct.”) 

2. Are precondemnation damages just a rare exception? Or are they 
generally available when delay is unreasonable? 

Klopping could have stated a very narrow rule dealing with just the facts of its case, 
where the entity issued a condemnation resolution.  It chose not to, articulating instead a 
more general test that could be applied to a wider variety of fact patterns.  Still, some 
decisions seem to ignore the “other unreasonable conduct” prong of the Klopping test. 

3. What is a “statement”?  What is an “announcement”? 

Klopping used the word “announcement” after the words “we hold” and the word 
“statements” 60 words earlier.  Unfortunately, it did not define either term.  (See 
Cambria, supra, 171 Cal.App.3d at 1091.)   Thus, ever since Klopping, courts have had 
to grapple, as have we, with whether any particular entity conduct amounts to a 
“statement” or an “announcement” and whether it is sufficiently formal or official to 
support liability.   (See Joffe v. City of Huntington Park (2011) 201 Cal.App.4th 492, 507 
(acknowledging “there may be some dispute as to the precise minimum of conduct that 
will constitute an announcement of intent to condemn”.)  Other courts simply dodge the 
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issue.  (See, e.g., Jones, supra.)  Still others simply give extreme examples of what is 
not a statement or an announcement, but do not define what is.  (See Selby, supra (“The 
adoption of a general plan is several leagues short of a firm declaration of an intention to 
condemn property.”)    

4. What marks the line between the “planning stage” and the “acquiring 
stage”? 

Must there be an actual offer from the entity to buy the property from the owner at a set 
price?  And made by whom?  Cases have varied.  In Joffe, supra, the city’s Mayor told 
plaintiff that the City defendants were going to break ground in six months, that they 
wanted to buy the property, but they would condemn the property if Joffe would not sell 
it.  The Mayor made it absolutely clear they were going to acquire Joffe's property one 
way or another.  However, the court said these statements by the Mayor were not “an 
act of acquisition.”  In Peninsula, supra, an agent of the condemner offered the owners 
$134,600 for the necessary portion of the property and also had had several discussions 
with the owners concerning a possible swapping of properties.  Distinguishing Peninsula, 
the Joffe court said, “we found it ‘most significant’ that an offer had been made to 
purchase the property [in Peninsula]; in this case, it is most significant that no offer has 
been made.”  Presumably the distinction is that in the one case, there was a specific 
offer, mentioning a price, and in the other there was not, but the Joffe court did not make 
that clear. 

5. Is the claim a cause of action or an affirmative defense? 

Klopping created the claim, but held that one of the plaintiffs could not raise it because 
that party had not raised it as an affirmative defense before the final judgment in the 
eminent domain case.  People ex rel. Dept. Pub. Wks. v. Peninsula Enterprises, Inc. 
(1979) 91 Cal.App.3d 332, 353-356 held that the trial court improperly struck the claim 
from the owner’s answer in the eminent domain case.  Richmond Redevelopment 
Agency v. Western Title Guaranty Co. (1975) 48 Cal.App.3d 343, 350-351 held that 
when an eminent domain action has been commenced by a public entity, it is proper to 
strike a cross-complaint for inverse condemnation seeking precondemnation damages 
because “such damages constitute part of the eminent domain award . . .”  (See also 
HFH, Ltd. v. Superior Court of Los Angeles County (1975) 15 Cal.3d 508, 516, n. 14 
(stating, that in Klopping “We held only that the plaintiff should be able to include in his 
eminent domain damages the decline in value attributable to this unreasonable 
precondemnation action by the city.” (Emphasis added).)  One practice book notes that 
whether a claim for precondemnation damages should be raised by answer or cross-
complaint “has been the subject of some confusion.”  (CEB at § 8.52, p. 8-64.)  In 
Terminals, supra, where the property owner raised the claim as one of two “causes of 
action,” the court referred to the claim only as a “purported” cause of action.  (Terminals, 
supra, 221 Cal.App.3d at 242.)   

Clearly, the claim can, and possibly must, be brought as an affirmative defense if the 
entity takes the initiative and is the first to file suit.  However, where the property owner 
acts first, he can only bring the claim as part of his lawsuit for inverse condemnation. 
Furthermore, the court can think of two other situations where a cross-complaint is 
necessary.  The first is where the entity eventually decides not to pursue the project, so 
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there is ultimately no taking of the property as a whole, but the owner still suffers 
temporary damages through rental loss during the, possibly extensive, period of 
uncertainty about the entity’s intentions.  (See Jones v. People (1978) 22 Cal.3d 144; 
Peacock v. County of Sacramento (1969) 271 Cal.App.2d 845.)   The second is the 
situation presented here, where two entities jointly pursue a project, but designate only 
one of them to be the condemning entity, and the other is the one who took more of the 
action that can be considered improper or unreasonable.  So here, Eames has no way of 
bringing a claim for precondemnation damages against the City as a defense in the main 
action.  He can only bring that claim by way of cross-complaint.   

6. Regardless of how it is brought, is it a standalone claim?  Or simply an 
element of damages for some broader claim of eminent domain or 
inverse condemnation? 

This is important because a statute of limitations applies only to a cause of action, not to 
a defense or an element of damages.  (See CCP § 312.)   Where the public entity never 
files an action for eminent domain, the statute of limitations might be calculated one way 
if the only true cause of action is for inverse condemnation (for which precondemnation 
damages are one remedy) and another if there is a standalone cause of action for 
precondemnation damages.   

However, when the project is actually undertaken and the property is taken, the apparent 
consequence of characterizing precondemnation damages as an element of relief in an 
action for eminent domain is to defeat any statute of limitations argument. The court 
cannot see how Eames can be prevented from asserting precondemnation damages as 
an element of relief against the District in the main action regardless of what ruling the 
court makes regarding the FACC and notwithstanding any statute of limitations 
argument.  Thus, at best, the City can only avoid a direct award of precondemnation 
damages against it.  It cannot avoid indirect responsibility for such damages if it has an 
agreement to pay a portion of the damages awarded in the main action. 

7. If the claim is a cause of action, when does the cause of action accrue 
for purposes of the applicable statute of limitations? 

The law on this is far from clear, as will be explained in the section on the statute of 
limitations below.   

The District’s argument that the FACC fails to state a cause of action 

In its prior ruling, the court focused on the case of Terminals Equip. Co. v. City (1990) 
221 Cal.App.3d 234 but it only actually analyzed compliance with the first prong of Klopping, not 
the “unreasonable conduct” prong.  Under that prong, plaintiff has added sufficient allegations 
now to overcome the demurrer. 

The District argues that Eames fails to plead an official act.  For purposes of demurrer, 
the court is accepting the holding of Klopping as being what the court said after the words, “we 
hold,” or, in other words, that Eames need allege only that Cross-Defendants acted improperly 
either by unreasonably delaying eminent domain action following an announcement of intent to 
condemn or by other unreasonable conduct prior to condemnation.  Regardless of whether the 
FACC alleges facts sufficient to meet the first prong of that test, it alleges facts sufficient to meet 
the second prong of that test.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   02/15/17 

 
 

- 26 - 

The FACC alleges that “Beginning in 2006 [Cross-Defendants] had commenced 
negotiations with [Eames] to purchase the property, and made statements indicating a (then) 
present intention to acquire the Property by condemnation or otherwise” (¶ 11); in March of 
2006, Phil Harrington, the City’s Director of Public Works formally announced that the City had a 
plan in place for the project and that included a 600 foot culvert through Eames’ property (¶ 13); 
during Eames’ negotiations with a prospective tenant, the City took action to cause that tenant 
to cease negotiations, including requiring that Eames and the tenant apply for a Use Permit and 
stating that the Use Permit would be granted only after some $4 million in repairs were 
performed to the property (¶ 14); both Cross-Defendants met with Eames on September 28, 
2006 and told him they needed the property “ASAP” (¶ 16); on October 2, 2006 the City’s 
Community Development Deputy Director outlined in a letter to Eames the project and the 
purchase of property rights from Eames (¶ 17); and on June 11, 2007 corporate counsel for Les 
Schwab Tire Center stated that the “meeting with the County and City representatives served to 
open our eyes about some issues that are very important in . . . negotiating a lease.”  (¶ 18.)  
These statements were made by high officials with knowledge of the project. They were focused 
directly on Eames.  The City’s intentions were made public to Eames’ prospective tenant and 
caused that tenant not to lease the property. The statements directly and specially affected the 
property owner to his injury.  (See City of Los Angeles, supra; Taper v. City of Long Beach 
(1982) 129 Cal.App.3d 590, 61.)  A trier of fact could find that this conduct and the long delay 
between its occurrence and when the District filed its eminent domain action constitutes 
“unreasonable conduct prior to condemnation.”   

The District argues that Eames applied for no permits and none were denied while 
Eames was limbo.  The court does not see how that defeats a claim under the “other 
unreasonable conduct” prong of the Klopping test.  Indeed various cases have rejected 
precondemnation claims even when the property owner was denied permits.  (See, e.g., 
Terminals, supra, 221 Cal.App.3d at 239; City of Walnut Creek v. Leadership Housing Systems, 
Inc. (1977) 73 Cal.App.3d 611.) 

The District cites Joffe v. City of Huntington Park (2011) 201 Cal.App.4th 492.  Joffe 
does has some factual similarities to this case.   However, in Joffe, the entity never filed an 
eminent domain action or proceeded with the project.  Here it has.  The District here did not just 
engage in general planning and public discussion.  It had discussions directly with Eames and 
Eames’ prospective tenant on a project that actually went forward.   

In Terminals the facts were weaker than in Joffe.  The owner made many inquiries about 
when the acquisition of his property would proceed. Although the City on numerous occasions 
assured him the property would eventually be acquired by negotiation or through eminent 
domain, it stated it was not able to proceed with acquisition for a variety of reasons.  Further, 
Terminals involved a major development or redevelopment project on San Francisco’s 
waterfront.  Courts have been especially reluctant to find cities liable for precondemnation 
damages in connection with redevelopment projects or changes to General Plans.  (See 
Cambria, supra, 171 Cal.App.3d at 1097.)  This case does not concern such a widespread, 
sprawling, and, of necessity, multi-year project.  Further, Terminals was concerned only with the 
first prong of the Klopping test or the court assumed that the Toso requirement of “some official 
act or official expression of intent to acquire” applied to both prongs rather than just to the first.   
Taking Klopping at its word that its holding consists of the words following the words “we hold” 
and not the words that appear 60 words earlier, we do not. 
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Finally, the District argues the FACC makes clear there was a lack of funding in 2006 so 
Cross-Defendants could not have had a present intent to purchase the property.  If that is true, 
one questions why they were discussing the specifics of an acquisition with Eames and Eames’ 
prospective tenant then.  That question cannot be answered on demurrer.   

In applying its holding to the facts, the Klopping court said, “Plaintiffs here have alleged 
that defendant's actions were unreasonable and performed for the purpose of depressing the 
fair market value and preventing plaintiffs from using their land.  The second announcement 
appears to have no discernible relation to a desire to insure public input into the decision-
making process since, presumably, discussion on the advisability and location of a parking 
district occurred at the time of the May 11, 1965, announcement. In any event, whether there 
was unreasonable delay or whether the July 7 announcement itself constituted unreasonable 
action on the part of defendant is a question of fact.”  (Emphasis added; see also Cambria, 
supra, 171 Cal.App.3d at 1098 (issue decided at trial, not on demurrer.)    

 
The same can be said here.  Defendants’ conversations with Les Schwab appear to 

have no discernible relation to a desire to insure public input into the decision-making process 
either.  In any event, whether there was unreasonable delay or whether those conversations 
themselves constituted unreasonable action on the part of Cross-Defendants is a question that 
will have to be determined at summary judgment or trial. 
 

The City’s argument that the FACC fails to state a cause of action 

The above analysis is controlling as to the City too.  Many of the allegations mention the 
City by name.  (See FACC, ¶ 12, 13, 14, 16, 17, 19, 21.)  However, even if they did not, Eames 
has alleged the two Cross-Defendants acted jointly and are responsible for each other’s 
activities. 

Statute of limitations 

When a cause of action (assuming there is one) for precondemnation damages accrues 
in a case like this is far from clear.   As stated in Aaron v. City of Los Angeles (1974) 40 
Cal.App.3d 471, “The question of when a cause of action arises in a case such as this (a claim 
of a taking because of excessive noise from an airport) is a difficult one and the answer 
necessarily depends upon a number of factors. . . . There is, unfortunately, no simple litmus test 
for discovering in all cases when an aviation easement is first taken by overflights.  Some 
annoyance must be borne without compensation . . . . The point when that stage is passed 
depends on a particularized judgment evaluating such factors as the frequency and level of the 
flights; the type of planes; the accompanying effects, such as noise or falling objects; the uses of 
the property; the effect on values; the reasonable reactions of the humans below; and the 
impact upon animals and vegetable life.’ The determination necessarily depends upon the facts 
of each case. . . . [¶] Moreover, under the decision in Pierpont Inn, Inc. v. State of California, 70 
Cal.2d 282, 291-293 . . . plaintiffs were not required to sue as soon as the damaging flights 
began but were entitled to some extent to wait until the situation became stabilized.” 

A number of cases discuss the accrual issue.  The mention a variety of different tests.  
(See Lee, supra, (“In an action for continuous and repeated damage to real property based on 
inverse condemnation and nuisance, the cause of action does not accrue until the situation has 
stabilized”); Oakes v. McCarthy Co. (1968) 267 Cal.App.2d 231, 254-255 (“'[o]nly when the 
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consequential damage is sufficiently appreciable to a reasonable man may we hold an owner to 
a duty of expeditiously pursuing his remedies”); Mosesian v. County of Fresno (1972) 28 Cal. 
App. 3d 493, 500 (cause of action accrues when the compensable interference is objectively 
total).)   

Courts rarely find a claim for inverse condemnation barred by the statute of limitations.  
Explicitly or otherwise, they rely on  

- various tolling doctrines, such as the “continuing violation doctrine” and the “theory of 
continuous accrual” (see Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 
1185, 1192; Lee v. Los Angeles County Metropolitan Transportation Authority (2003) 
107 Cal.App.4th 848); 

- some type of undefined estoppel (See Jones, supra, (“We find no merit in the state's 
assertion that the statute of limitations had lapsed on plaintiff's claim. . . . Plaintiffs 
and their agents made numerous and aggressive attempts to sell the property, 
devising several alternative solutions to avoid the obstacles created by the freeway 
project. Finally, early in 1973, a realtor who had made repeated attempts to interest 
buyers in the property notified plaintiffs that he could not find a buyer because of the 
lack of access, and he suggested that they consult an attorney. . . . In view of the 
state's course of conduct, plaintiffs' action was not barred by the statute of 
limitations”);  

- or simple fairness (see Lewey v. H. C. Frick Coke Co. (1895) 166 Pa. 536, cited in 
Oakes (“To require an owner . . . to take notice of a trespass upon his underlying 
[real property] at the time it takes place, is to require an impossibility; and to hold that 
the statute begins to run at the date of the trespass is in most cases to take away the 
remedy of the injured party before he can know that an injury has been done him. A 
result so absurd and so unjust ought not to be possible” or for reasons that are not 
clearly stated); see various cases cited in Pierpont, supra, (“the owner of land should 
not be ‘required to resort either to piecemeal or to premature litigation to ascertain 
the just compensation for what is really “taken”’”; “The Fifth Amendment expresses a 
principle of fairness and not a technical rule of procedure enshrining old or new 
niceties regarding 'causes of action' -- when they are born, whether they proliferate, 
and when they die. We are not now called upon to decide whether in a situation like 
this a landowner might be allowed to bring suit as soon as inundation threatens. 
Assuming that such an action would be sustained, it is not a good enough reason 
why he must sue then or have, from that moment, the statute of limitations run 
against him. If suit must be brought, lest he jeopardize his rights, as soon as his land 
is invaded, other contingencies would be running against him -- for instance, the 
uncertainty of the damage and the risk of res judicata against recovering later for 
damage as yet uncertain. The source of the entire claim -- the overflow due to rises 
in the level of the river -- is not a single event; it is continuous. And as there is 
nothing in reason, so there is nothing in legal doctrine, to preclude the law from 
meeting such a process by postponing suit until the situation becomes stabilized. An 
owner of land flooded by the Government would not unnaturally postpone bringing a 
suit against the Government for the flooding until the consequences of inundation 
have so manifested themselves that a final account may be struck”); see Jones, 
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supra.)   

Whatever the accrual rule is, it suffices to state here that a general demurrer “based on 
the statute of limitations is only permissible where the dates alleged in the complaint show that 
the action is barred by the statute of limitations” not just where it shows the action may be 
barred.  (Lee, supra, 107 Cal.App.4th at 854)  The running of the statute must appear ‘clearly 
and affirmatively’ from the dates alleged.  (Lee, supra.)  It does not so appear here.  Further, 
issues concerning delayed accrual and other tolling or delaying doctrines often present factual 
questions that also can only be resolved at summary judgment or trial.   (Oaks, supra; Jefferson 
v. County of Kern (2002) 98 Cal.App.4th 606, 615 (“The determination about when a cause of 
action has accrued for purposes of this statute is a proper subject for a jury when the facts are in 
dispute.”)  Resolution of the statute of limitations issue is normally a question of fact.  (Fox v. 
Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 810.)  Thus, the court cannot say on this 
demurrer that the statute of limitations on a claim for precondemnation damages against either 
cross-defendant has run. 

Conclusion 
 

 The court surmises the intent of Klopping and the policy behind it to be that once an 
entity decides to take a particular owner’s property and makes that intention publicly known, the 
owner should have the assurance he will be promptly paid for what the entity has taken and will 
not, without compensation, lose both the property and the use of it while waiting. (See CCP § 
1245.260.)  He will not be required to have his property burdened by a cloud of uncertainty for 
many years during which he cannot make his intended productive use of it.  The court in 
Klopping developed a rule that was flexible enough to be applied to a variety of different fact 
patterns that fit its goal of compensating an owner for unreasonable precondemnation conduct 
that causes more than the “slight incidental loss” (see Klopping, supra, 8 Cal3d at 51-52) that all 
individuals must bear when their interests are properly balanced against those of the public at 
large, as represented by the condemning government entity.  Unreasonable conduct may take 
many forms.  If Klopping had meant the only form of unreasonable conduct that is compensable 
is unreasonable conduct in issuing precondemnation statements, it would have said so after the 
words, “we hold.”   

It may be that the District and the City will be able to produce evidence that their conduct 
was entirely reasonable, possibly even necessary.  The long delay in implementation of this 
project may have been due to financial concerns or other factors outside of their control that do 
not warrant liability for precondemnation damages.   However, the court cannot make that 
determination on the bare allegations of the complaint.  Rather, as suggested by Klopping, the 
determination will have to be made after all the facts are known.  In most of the cases that 
Cross-Defendants cite where the court did decide the issue on demurrer, the entity ultimately 
abandoned the project, the entity never filed an action for eminent domain, or the court decided 
the key allegations in the complaint were too conclusory to accept as true.  (See Terminals, 
supra; Joffe, supra; Cambria, supra.)  Here, however, the District has proceeded with an 
eminent domain action and the court has found that the FACC contains sufficient factual 
allegations to state the claim. 
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11.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of EAMES 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
See line 10. 
 

  

12.  TIME:  9:00   CASE#: MSC16-00565 
CASE NAME: MASSIS VS. SINGH 
HEARING ON MOTION TO COMPEL RESPONSES TO INSPECTION DEMAND 
FILED BY NIMER MASSIS 
* TENTATIVE RULING: * 
 
The parties are ordered to meet and confer to resolve their differences.  If they are unable to do 
so, a Discovery Referee will be appointed pursuant to CCP 639. 
 

  

13.  TIME:  9:00   CASE#: MSC16-01473 
CASE NAME: JONES VS. SELECT PORTFOLIO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JONES 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
Unopposed.  The demurrer is sustained without leave to amend. 
 

  

14.  TIME:  9:00   CASE#: MSC16-01473 
CASE NAME: JONES VS. SELECT PORTFOLIO 
HEARING ON MOTION TO/FOR STRIKE 1st Amended COMPLAINT 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
Moot – see line 13. 
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15.  TIME:  9:00   CASE#: MSC16-01473 
CASE NAME: JONES VS. SELECT PORTFOLIO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Moot – see line 13. 
 

  

16.  TIME:  9:00   CASE#: MSC16-01807 
CASE NAME: ADAMS VS. AT&T 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ADAMS 
FILED BY AT&T MOBILITY LLC 
* TENTATIVE RULING: * 
 
 Defendant AT&T’s special and general demurrer are sustained with ten (10) days leave 
to amend.  The FAC is clearly inadequate to state a claim for breach of contract.  Defendant 
does not know whether there is one or more contracts at issue, whether that contract is oral or 
written, what its material terms were or are, what time frame it covered or covers, what 
provisions were breached by AT&T, etc.  The basic contractual elements have not been alleged. 

 Defendant’s request for judicial notice of Exhibits 1 and 2 is granted.  See Evid. Code 
Section 452(d). 

 

  

17.  TIME:  9:00   CASE#: MSC16-01867 
CASE NAME: GUPTA VS. BANK OF AMERICA 
HEARING ON MOTION RE LATE OPPOSITION TO DEFENDANTS' DEMURRER 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  A Stipulation resolving this issue was received by the Court 
on 2/6/17. 
 

  

18.  TIME:  9:00   CASE#: MSC16-02147 
CASE NAME: SALLER VS. SCHMIDT 
SPECIAL SET HEARING ON: MOTION TO STRIKE COMPLAINT ("SLAPP") 
SET BY DEFENDANT G. ANDERS SCHMIDT 
* TENTATIVE RULING: * 
 

Defendant G. Anders Schmidt’s special motion to strike is denied.  

Defendant G. Anders Schmidt’s (“Schmidt”) special motion to strike seeks to strike 

Plaintiff Nancy Saller’s (“Saller”) complaint for malicious prosecution under Code of Civil 

Procedure § 425.16. Saller’s complaint is based upon Schmidt’s filing of a complaint for elder 
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abuse and abuse of process (the “elder abuse complaint”) in a probate proceeding (Case No. 

MSP14-00442) relating to Saller and Schmidt’s mother, Alice Jane Blossom Schmidt 

(“Blossom”). 

“Resolution of an anti-SLAPP motion involves two steps. First, the defendant must 

establish that the challenged claim arises from activity protected by section 425.16. [Citation.] If 

the defendant makes the required showing, the burden shifts to the plaintiff to demonstrate the 

merit of the claim by establishing a probability of success. We have described this second step 

as a ‘summary-judgment-like procedure.’ [Citation.] The court does not weigh evidence or 

resolve conflicting factual claims. Its inquiry is limited to whether the plaintiff has stated a legally 

sufficient claim and made a prima facie factual showing sufficient to sustain a favorable 

judgment. It accepts the plaintiff's evidence as true, and evaluates the defendant's showing only 

to determine if it defeats the plaintiff's claim as a matter of law. [Citation.]” (Baral v. Schnitt 

(2016) 1Cal.5th 376, 384-385.) 

The parties agree that Saller’s complaint is based upon protected activity and thus, the 

complaint meets the first prong of an anti-SLAPP motion. (See, e.g. Jarrow Formulas, Inc. v. 

LaMarche (2003) 31 Cal.4th 728, 735.) The burden then shifts to Saller to show a probability of 

prevailing on the merits.  

Probability of Prevailing on the Merits 

A claim for malicious prosecution requires that the plaintiff show “that the prior action (1) 

was initiated by or at the direction of the defendant and legally terminated in the plaintiff's favor, 

(2) was brought without probable cause, and (3) was initiated with malice. [Citation.]” (Siebel v. 

Mittlesteadt (2007) 41 Cal.4th 735, 740.) 

Favorable Termination 

Schmidt’s elder abuse complaint was initiated by Schmidt against Saller. The parties 

agree that Schmidt voluntarily dismissed his elder abuse complaint. (Plaintiff’s Ex.13.) The 

parties disagree as to whether this termination was a favorable termination, which can support 

Saller’s malicious prosecution claim.   

“ ‘[W]hen the underlying action is terminated in some manner other than by a judgment 

on the merits, the court examines the record “to see if the disposition reflects the opinion of the 

court or the prosecuting party that the action would not succeed.” ’ [Citations.]” (Ross v. Kish 

(2006) 145 Cal.App.4th 188, 198.) “A voluntary dismissal is presumed to be a favorable 

termination on the merits, unless otherwise proved to a jury. [Citation.] . … The reflection arises 

from the natural assumption that one does not simply abandon a meritorious action once 

instituted.” ’ [Citation.]” (Sycamore Ridge Apartments LLC v. Naumann (2007) 157 Cal.App.4th 

1385, 1400.) 
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Thus, the presumption here is that Schmidt’s termination was a favorable termination for 

Saller. In addition, Saller presents evidence that Schmidt’s dismissal was filed as a reflection on 

the merits. On October 15, 2015, one of Saller’s attorneys threatened to file a special motion to 

strike the elder abuse complaint. (Plaintiff’s Ex. 12; Klamm Decl. ¶13.) Less than two weeks 

later, on October 27, 2015, Schmidt filed a voluntary dismissal of his elder abuse complaint. 

(Plaintiff’s Ex.13.) Thus, the evidence shows that when Schmidt was faced with the prospect of 

having to defend an anti-SLAPP motion, Schmidt dismissed his case. This evidence supports 

Saller’s argument that Schmidt dismissed his elder abuse complaint because of a concern as to 

the merits of the complaint. Thus, Plaintiff has shown a probability of prevailing as to the 

favorable termination element in a malicious prosecution claim. 

Schmidt’s cited cases are distinguishable. In Antounian v. Louis Vuitton Malletier (2010) 

189 Cal.App.4th 438, 456, the court found that the voluntary dismissal was for technical 

reasons. Similarly, in Contemporary Services Corp. v. Staff Pro Inc. (2007) 152 Cal.App.4th 

1043, 1057, the court found there was no favorable termination where “the record shows 

defendants could not afford to pursue the matter, not that they lost faith in the merit of their 

claims.” Contrary to these cases, the evidence here supports Saller’s argument that the 

dismissal here was based on the merits and not for tactical or financial reasons.  

Finally, in Pasternack v. McCullough (2015) 235 Cal.App.4th 1347 there was no 

favorable termination because the underlying case was not final, and in Plumley v. Mockett 

(2008) 164 Cal.App.4th 1031, 1048 the defendants conceded the favorable termination element. 

Probable Cause 

“The question of probable cause is ‘whether, as an objective matter, the prior action was 

legally tenable or not.’ [Citation.] ‘A litigant will lack probable cause for his action either if he 

relies upon facts which he has no reasonable cause to believe to be true, or if he seeks 

recovery upon a legal theory which is untenable under the facts known to him.’ [Citation.]” 

(Soukup v. Law Offices of Herbert Hafif (2006) 39 Cal.4th 260, 292.) In addition, malicious 

prosecution also includes the act of ‘continuing to prosecute a lawsuit discovered to lack 

probable cause.’ [Citation.].)” (Kleveland v. Siegel & Wolensky, LLP (2013) 215 Cal.App.4th 

534, 551.) 

The litigation privilege bars lawsuits based on statements made in connection with court 

proceedings. (Civil Code § 47(b)(2); See also, Brown v. Kennard (2001) 94 Cal.App.4th 40, 45-

46 (litigation privilege extends to certain judgment enforcement efforts).) 

Schmidt’s complaint for elder abuse in the probate proceeding (MSP14-00442) was 

based on allegations that Saller improperly got Judge Sugiyama to appoint Saller as temporary 

conservator and got the Court to give Saller authority to freeze some of Blossom’s accounts. 

(Plaintiff’s Ex. 5: Elder Abuse Comp. ¶¶ 5, 7.) Both the elder abuse and abuse of process claims 

were based on these allegations. (Elder Abuse Comp. ¶¶ 12, 13, 19.) Thus, most, if not all, of 
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the conduct that was the basis of the elder abuse complaint were based on statements made in 

a court proceeding and would be barred by the litigation privilege. 

In addition, Schmidt may be collaterally estopped from arguing that Saller’s 

conservatorship was not necessary. In February 2016, Judge Sugiyama ruled that Saller’s 

conservatorship was necessary, was in the best interests of the conservatee and the 

conservatorship proceedings benefitted the conservatee and/or the estate. (Plaintiff’s Ex. 14: 

Order After Hearing I(1)-(3) and II, dated February 22, 2016.) As to the issues decided by Judge 

Sugiyama, collateral estoppel would likely apply barring Schmidt from re-arguing those issues. 

(See, e.g. Flynn v. Gorton (1989) 207 Cal.App.3d 1550, 1554 (“Collateral estoppel prevents the 

parties from relitigating any issue which was actually litigated and finally decided in the earlier 

action”).) Schmidt’s elder abuse complaint was based in large part on Saller obtaining the 

temporary conservatorship thus Schmidt may be limited in arguing the same facts decided in 

Judge Sugiyama’s order.  

In reply, Schmidt argues that Saller mischaracterized Judge Sugiyama’s oral ruling. The 

Court is basing its ruling on Judge Sugiyama’s written order, which was filed on February 22, 

2016, and not on descriptions of Judge Sugiyama’s oral ruling. Schmidt also argues that this 

determination was only as to the conservatorship action, but does not explain how collateral 

estoppel or the litigation privilege would not apply to bar the elder abuse complaint.  

The Court finds that Saller has shown a probability of prevailing on her claim that 

Schmidt’s elder abuse complaint lacked probable cause. However, the Court notes that it is not 

making a final ruling as to the litigation privilege and collateral estoppel issues. 

Malice 

“The malice required in an action for malicious prosecution is not limited to actual 

hostility or ill will toward [the] plaintiff but exists when the proceedings are instituted primarily for 

an improper purpose.” (Ross v. Kish (2006) 145 Cal.App.4th 188, 204 (internal citations and 

quotations omitted).) A “lack of probable cause alone does not automatically equate to a finding 

of malice, it is a factor that may be considered.” (Ibid.)  

Here, there is sufficient evidence of malice. The September 2015 email from Schmidt to 

the independent trustee states, “I have no problem whatsoever in dropping charges of elder 

abuse against my sister, but I think until the mediation is finished I would like that to be the 

carrot so-to-speak.” (Plaintiff’s Ex. 11; Klamm Decl. ¶11.) This statement indicates that Schmidt 

may have had an improper motive for filing and maintaining his elder abuse claim. This improper 

motive is also confirmed by attorney Klamm’s statement that Schmidt refused to dismiss his 

elder abuse complaint unless he obtained a release and waiver from Saller. (Klamm Decl. ¶11.) 

In addition, the declaration of attorney Klamm states that Schmidt’s attorneys were 

“aggressive, uncooperative, refused to engage in oral meet and confers, and engaged in 

discourteous sharp practices….” (Klamm Decl. ¶17.) The statement by Klamm, along with 
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Schmidt’s email and the lack of probable cause in the elder abuse complaint, show that Saller 

has a likelihood of success showing malice.  

The Court notes that it did not rely on Klamm’s discussion of his opinions as to the 

motives of Schmidt when ruling that there is sufficient evidence to support a finding of malice.  

Conclusion 

For the reasons discussed above, the Court finds that Plaintiff Saller has shown a 

probability of prevailing on the merits of her malicious prosecution claim. Therefore, Defendant 

Schmidt’s motion is denied.  

Finally, the proofs of service for this motion and opposition do not indicate service on the 

Judicial Council as required by Code of Civil Procedure §425.16(j)(1). The Court reminds the 

parties of their obligations under §425.16(j)(1). 

Evidentiary Matters 

Although not specifically asked for by the parties, the Court takes judicial notice of the 

documents filed in Case No. MSP14-00442, which are attached to Plaintiff’s exhibits as 1-6 and 

13-15. (Evid. Code §452(d).)  

Schmidt makes several general objections to evidence, but most of these objections are 

not to a specific statement and therefore the Court cannot rule on them. In addition, the Court 

prefers evidentiary objections to match the formats listed in California Rules of Court, Rule 

3.1354. To the extent, Schmidt made clear and specific objections, the Court rules as follows: 

The objection to the quoted language from Klamm’s declaration at ¶3 is sustained.  

The objection to the quoted language from Klamm’s declaration at ¶5 is sustained.  

The objection to the quoted language from Klamm’s declaration at ¶6 is sustained.  

The objection to the quoted language from Klamm’s declaration at ¶9 is sustained to the 

extent the paragraph discusses Judge Sugiyama’s oral statements. However, it is overruled to 

the extent there are objections to the written order.  

The objection to the quoted language from Klamm’s declaration at ¶11 is sustained.  

The objection to the Boli’s declaration is sustained.  

The objection to the exhibits are overruled. Klamm’s declaration states in several places 

that the various emails and court documents are attached as exhibits. In addition, the 

documents filed with this Court in the probate matter are proper for judicial notice. Finally, the 
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Court notes that Schmidt does not argue that the exhibits included in Saller’s opposition are not 

accurate copies of the documents. 

 

  

19.  TIME:  9:00   CASE#: MSC16-02161 
CASE NAME: JENNIFER TOY VS. ALAN K. CHAN 
HEARING ON DEMURRER TO COMPLAINT of TOY 
FILED BY ALAN K. CHAN, NANCY K. CHAN 
* TENTATIVE RULING: * 
 
Sustained with 20 days leave to amend. 
 

  

20.  TIME:  9:00   CASE#: MSL14-01832 
CASE NAME: LARKE VS. ULRICH 
HEARING ON MOTION FOR ORDER TO RECLASSIFY CASE AS UNLIMITED 
JURISDICTION  /  FILED BY CRYSTAL LARKE 
* TENTATIVE RULING: * 
 
Motion conditionally granted.  Plaintiff shall provide the court and defendant with copies of her 
medical bills to verify that her medical specials exceed $25,000 within 10 days from the date of 
this hearing.  Failure to do so will result in denial of the motion. 
 

  

21.  TIME:  9:00   CASE#: MSN13-1897 
CASE NAME: JAMES EYRE VS. TYLER WRIGHT 
HEARING ON MOTION TO TERMINATE SEAL & DESTROY OR ENFORCE & AMEND R/O 
FILED BY TYLER WRIGHT 
* TENTATIVE RULING: * 
 
Denied – no legal basis for the Court to grant the relief sought. 
 

  

22.  TIME:  9:00   CASE#: MSN16-0931 
CASE NAME: ANDERSON VS. CCC COMMUNITY COLLEGE 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 9.  Case Management Conference is moot. 
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23.  TIME:  9:00   CASE#: MSN16-2355 
CASE NAME: MATTER OF J. NEVILLE 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PEACHTREE SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 
 

 

 


